
3nW©(GNt© )vr VIZtM
Oface of the (;oInmi$sioner (Appeal),

W \MtTa,a§aaTqmTW,aPWTa
Central GST, Appeal Commissionerate, Ahmedabad
:ittWaqqq, iswlrHf, eHqTqT#tG16;rRT©Tq16oog\

g;ST Bhavan, Revenue W[arg, Ambawadi, Ahmedabad 38o015
.@ 07926305065 -' - lab'N07926305136

EATRQM

aNRgaga

DIN: 20231164SW000000E5FA

va€dw
qF

a
'bIgd Hull : File No , GAPPL/COM/STP/3490/2023 1 Wt - 76

3MM aTe?T tfam Order-In-Appeal No. AHM-EXCUS-001-APP-149/20l3-24
fUn Date : 25-10-2023 wit V& qR Hr€tqg Date of is,ue 02.11.2023

"rm (;-it-) A„-Tft-
Passed by Shri Gyan C:hand Jain, Commissioner (Appeals)

Tr

q

Arising out of OIC) No. 128/CGST/Ahmd-South/DC/SVS/2022-23 Ma: 17.Of,2023 p„„d by
deputy Commissioner, CGST, Division V, Ahmedabad South.

witatBat VT STR qJ gaT Name & Address

Appellant
M/s. Hahalkumar Harishbhai Shah,
C 105, Belapark Society,
B/h Hemapark, Ambica Nagar,
Odhav, Ahmedabad-382430

©T{ @fh !wwfta aTenO ©fidqalTq amt nt vg gw mew tb vfR qwftqfR HW
varq'Tqn8qaf9tFT6 at witavrlq{twr @ltqqyqe©tw©Kr tl

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

TIWVt©N qm Eq+wr win

Revision application to Government of India:

(1) zn ©Rrqq !!@n ©f©fhn, 1994 tBY gm wm gti 6[aTV 'TR HTm tB qT+ q =fIRm vm qt
sq–vFr tb gem WHO tB data !q{twr aITia agtq nfeR qm w©H, fBm qvraq. vm@
fbru, deft +fRa, dim dh vw. dVR wt. q{ fIM : 110001 td t& aTa qTfBq I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 1 10 001 under Section 35EE of the CEA 1944 in respect of the following base, governed by first
proviso to sub-section (1) of Section-35 ibid :

ai) qftvrm tA 8Tfq tB wd qaqet#t6TfhBTr aT+ + fba WSFTn qT :wi %TWgTq + qT

fbdtwwrH $ wa warn gvm a aT8EqVHfq,vrfb#'vwrH vr QWR +VTe vg MT
qwglqq vr fhgt Qmrm + -d mm =$tgMr =bOws{ dI

(ii) in case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
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another factory or from one warehouse to another during the course of propsFIJgTo(the goods in a
warehouse or in storage whether in a factory or in a warehouse. /

1

IP'(I- ,/
./’

\\,b/



@) ww 8©w WIITS qr gen q fhJfBa vraqtvrnatbfBf+®T $ wdM san qM
wu qt©Mrn qm =b ft& d Hnd +\avHe tb vw.M qTS vr @T+fqMe }I

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(a) qfeq@n@rTTvrqfbq fIn mm EBvr® (+man vm nt) fhi?fhn -rw mm stI

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty

3ffhiBnraqftvNrw !!@ tbTTaTq tb$RntS#ttFfRen© t6t 'T{ } aNt+ aTe?i
at w mtr vi Mn =B -wfM aTBcM 3dh EB gTn qf& =it vqq qq qr yn + fIn
aftfhR (q.2) 1998 qm I09 WT fhm fM 'TV al

(C) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) tbdki umm ?!@ (anita) f+mTqdt, 2p01 tb fhm 9 th dwfu fBfqfle yn dw w–8 +
a gf+d +. tfqa'wtw Eb vfR Wt?T if§e ft+h + gtn vm 8 HtaqdUTM vi Gr$a
ani?r EB qt–a vM =b vr=r sfM aTi@ f&rT nmr Inf@ luM VM @m $.vr sw ?ft$
tBdnfa qm 35–g + Mle qR tblqaTqtbn®tBwr© dtm–6 vram t6tgfBq+t8tqt
vrMl

The above application shall be made in.duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies' each of the OIC) and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-.EE of CEA, 1944, under Major Head of Account.

(2) ftfBlrt adm tb vm ad +nq @q R+ ara wr8 yr al+ aq dat wa 200/H$1tt
TT6Tq EgtaR at addnqVW Bnar@6@ra§talooo/– tAds TlnTq dt aRI

The revision application shall be acc6mpanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

MbiT !! wE adhi 3©rw !!@ Tt #rT nV witdhi Hnf@DVT Eb vfR anIta:–
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1 ) theHr smrqq !!@ afbfhm. 1944 dt mtr 35–6/35–{ $ dHa:–

Under Section 35B/' 35E of CEA, 1944 an appeal lies to :-

(%) swfRfh@ vfl@ 2 (1) V $ gaR asaTV tb a@mr tO wita, witeit tB mia + dbiT % wE
adhl gNr@ ?! wE Ti #fT@ wRdh Rmf%wr®j) tHt qftw agRI $tfbFT, ©8wrqK

q 2-d liTeiT, ©gtnqR InT , WtqT , MIWFR, Wr$T©Tq–380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in

favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) qft {naTeHq #{laaTtdT nT WIT&H 8THT}a7&Fqa3hqv tbf&qtM©rjTTaTq
w$m#r'+f©n urn qTfBq§n©W tB Sta~ST qt fh fh@ Vat VTd + WIg ti RR
©qTf+g#aWltdki qNnf%FWT tARO wltavrtMinq©H q4 !# aTMS fhm urer tt

In case of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 laGS fee of Rs.100/- foI each.

(4) nmr@q q!@Haf9fhn 1970 qwdgtfBe ta assn–1 th dnfa fqqtfte fbq WEan vm
win qT TaTe?T q%f+qB f+km nf%Hr€t tF SITe?i q' eva8 dt VF xfm %.6.50 $$
©rqrgr8q qm few mrr dq aftq I

One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) gq dtv vmaqna qt fhfVT vd gTa fhFit dt Gilt ,it un aTtDf§Ufha aFar i at
MbiT ?!@ $ai SnH ?!@ vi &rIm wtdhl qlqTfhnWI (©rzffBf©) fhm, 1982 + fqfia

I

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

IT aTr !!@F. Hq BNrqq RIM BF Mrw a©aq Mw©©wr®_eS),$
Hf;laa-a tB ma + +,fqHi JI(D,.,and) q+ &(Penalty) aT 10% qgHgT @qT
afqqTif }l§TatM, Nfb©aq W' WIT lo wIg @N } I(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

mr \WTRq@ &jq8qT©l+ dM, HTftmBbTT ’%d@ dl HRT’(Duty Demanddd)-
a. (SecHon)®s11D&a6af+tMrufqr;
g. fhaq©a+qaZhf8a#trTf%;
w +laebfRafhIdhfbi96bambiITfIt

+ qTqdvvr'df8aenftv+q§aq$vqr #tBaqT©,wfta'nfRm m+#f®qgndqqTtMWH
}

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed bY

the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat'Credit Ru’!es.

qwGn8u& vfl&M ytRoqut bljgH q§YqIma2mr q!@qT@©fBqTfia§tat=Mfhqqq@ bl0%
U*nqq13had baa wsBaRadT© wsb 10% %,mqqldtqIHTa tl
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F.No. C+APPL/ COM/b'l'r/3+yU/2Uz3-Appear

ORDBR-IN-APPEAL

The present appeal has been filed by M/s. Hemalkumar

Harishbhai Shah, C-105, Bela Park Society, B/h Hema Park

Amt)ica Nagar, Odhav, Ahmedabad (hereinafter referred to as “the

Appellant”) against Order-in-Original No . 128/CGST/Ahmd-

South/DC/SVS/2022-23 dated 17.01.2023 (hereinafter referred to

as “the impugned order”) passed by the Deputy Commissioner,

CGST and C.Ex., Division-V, Ahmedabad South (hereinafter

referred to as “the adjudicating authority”) .

2. Briefly stated, the facts of the case are that the Appellant are

holding PAN No. BSBPS4386R. On scrutiny of the data received

from the Central Board of Direct Taxes (CBDT) for the FY 2014-15,

it was noticed that the Appellant had earned an income of Rs.

12,30,000/-during the FY 2014- 15, which was reflected under the

heads “Sales of Services under Sales / Gross Receipts from

Services (Value from ITR)” filed with the Income Tax department.

Accordingly, it appeared that the Appellant had earned the said

substantial income by way of providing taxable services but has

neither obtained Service Tax registration nor paid the applicable

service tax thereon. The Appellant were called upon to submit

copies of relevant documents for assessment for the said period.

However, the Appellant had not responded to the letters issued by

the department .

+

2. 1 Subsequently, the Appellant were issued Show Cause Notice

No. CGST/WS05/TPD-2014- 15/2020-2 1 dated 28.12.2020

wherein it was proposed to :

a) Demand and recover an amount of Rs. 1,54,980/- for F.Y.

2014-15 under proviso to Sub Section (1) of Section 73 of the

Finance Act, 1994 along with interest under section 75 of the
:req In::I ?! i ;: :
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F.No. GAPPL/COM/STP/349C)/2023-Appeal

Finance Act 1994 (hereinafter referred to as 'the Act').

b) Impose penalty under the provisions of Section 70, 77 (1),

and 78 of the Act.

2.2 The SCN was adjudicated ex-parte vi(ie the impugned order
wherein:

a) The demand of service tax amounting to Rs. 1,54,980/- for

F. Y. 2014-15 was confirmed along with interest under section 75

of the Act.

b) Penalty amounting to Rs. 10,000/- was imposed under

section 77(1) of the Act.

c) Penalty amounting to Rs. 40,000/- was imposed under

section 70 of the Act for failure to furnish two half yearly returns in

the format of ST-3 within the specified time.

d) Penalty amounting to Rs. 1,54,980/- was imposed under

section 78(1) of the Act.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the Appellant have preferred the present

appeal, inter alia, on the following grounds:

> The Appellant are engaged in providing work of mobile

recharge and mobile lamination service during the FY 20 14-

15

> For the income against the sale of service, the Appellant
submitted that the income had been calculated from ITR of

F.Y. 2014-15 as income earned 12,30,000/- was wrongly filed

by their consultant which is not processed by Income Tax

department. The Appellant had filed revised ITR of F. Y. 2014-

15 as income earned 5,98,050/- which was processed vide

acknowledgment No. 1707978601205 16 . erA
;;k+l3,; da dr/5



b'.No. C}APPL/CUIVI/STr/349U/ 2023-Appeal

> The Appellant submitted that the income from sale of service

was remaining within threshold limit of exemption as per

Notification No. 33/2012-ST dated 20.06.2012 , and

t:herefore, the Appellant are not liable for payment of service

tax on the same.

> in FY 2014-15, while filing Revised ITR all the income for Rs.

5,98,050/- had been recorded under head of “Gross Turnover

or Gross Receipts” and total presumptive income under

Section 44 AD of Income Tax Act. 1961 of Rs. 2,15,105/-
They submitted copies of Revised ITR for F. Y. 20 14- 15 along

with their appeal mernorandurn.

4. Personal hearing in the case was held on 29.09.2023 and

25.10.2023. Shri Hemalkumar Harishbhai Shai, himself appeared

for personal hearing and reiterated the .submissions made in

appeal memorandum. He submitted that after loss of job he had

started small work of recharging mobile phones. Since, 2014-15

was first year of business and in the previous year, the income

from service or business was nil, he stated that income ' from

services is less than Rs. 10 lakhs as per Notification No. 33/2012-

ST dated 20.06.2012. Therefore, the Applicant are eligible for

threshold exemption, keeping in view the taxable income in the

previous year being less than Rs. IO laI(hs. The Appellant

requested to set aside the impugned order.

5. 1 have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum, during the

course of personal hearing anddocuments available on record. The

issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand

of service tax against the Appellant along with interest and

penalty, in the facts and circumstance of the case, is legal and

'~-\,._ #
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F.No. GAPPL/COM/STP/349C)/2023-Appeal

proper or otherwise. The demand pertains to the period FY 2014-
15

6. 1 find that in the SCN in question, the demand has been

raised for the period F.Y. 2014-15 based on the Income Tax

Returns filed by the Appellant, which is wrongly filed and not

processed by Income Tax Department. The same was rectified by
the Appellant and filed Revised Income Tax Return and same was

processed by the Income Tax Department on 28.05.2016.

6.1 in the present case, I find that letters were issued to the

Appellant seeking details and documents, which were allegedly not

submitted by them. However, without any further inquiry or

investigation, the BCN has been issued only on the basis of details

received from the Income Tax department, without even specifying

the category of service in respect of which service tax is sought to

be levied and collected. This, in my considered view, is not a valid

ground for raising of demand of service tax.

7. It is observed that the demand of service tax vi(ie Show Cause

Notice (supra) was raised against the Appellant on the basis of the

data received from Income Tax department. As per the data

received from Income Tax department, the Appellant had received

Rs. 12,30,000/-during FY. 2014-15. On the basis of documentary
evidence i.e. Revised Income Tax Return for the F.Y. 2014-15, it is

observed that income earned by the Appellant from gross receipt of

Rs. 5,98,050/- during F.Y. 2014-15 was below the threshold limit

i.e. Rs. 10 lakhs in terms of the provision of Notification No.

33/2012-ST dated 20.06.2012. The Income in the preceding year

F.Y. 2013-14 of the Appellant is Rs. 1,95,348/- which is also below
the limit of Rs. 10 lakhs.

Notification No. 33/2012 - Service Tax

7



+'.rNO. L+AFFL/ LcJM/iS'l'r/J'F9U/zu2J-appeal

In exercise of the powers conferred by sub-section (1) of section 93

of theFinarice Act, 1994 (32 of 1994) (hereinafter referred to as the said

Finance Act) , and insupersession of the Govermnent of India in the Ministry

of Finance (Department of Revenue) notifIcation No. 6/2005-Service Tax,

dated the lst March, 2005, published in the Gazette of India, Extraordinary,

Part II, Section 3, Sub-section (i), ade G.S.R. number 140(E), dated the

!s£March, 2005, except as respects things done or omitted to be done before

such supersession, the Central Government, being satisfIed that it is

necessary inthe public interest so to do, hereby exempts taxable services of

aggregate value notexceeding ten lakh rupees in any fInancial year from the

whole of the service tax !eviab Ie thereon under section 66B of the said

Finance Act :

(vM) the aggregate value of taxable services rendered by a provider of

taxable service fom one ormore premises, does not exceed ten lakh rupees

in the preceding fmancial year.

(V

(ii)

7.1 From reading the above provision it is clarified that the

Appellant are exempted from tax under Notification No. 33/20 12-

ST dated 20.06.2012 subject to the .condition that the aggregate

value of taxable services rendered by a provider of taxable service

from one or more premises, does not exceed ten lakh rupees in the

preceding financial year.

8. In view of the above it is held that the Appellant had received

income of Rs. 5,98,050/- in 2014-15 from service provided, which

are below the threshold limit of Rs. 10 Lakh. Therefore, in terms of

Notification No. 33/2012-ST dated 2Q.06.2012 the Appellant are

not liable to pay any service tax in respect of the service provided

bythe:m during F.Y. 2014-15. 1 am of the considered view that the

adjudicating authority has erred in confirming the demand of

service tax amounting to Rs. 1,54,980/- for FY. 2014- 15.

9. Accordingly, in view of my foregoing discussions, I set aside

theimpugned order passed by the adjudicating authority for being

notlegal and proper and allow the appeal filed by the Appellant.

8



F.No. GAPPL/COM/STP/3490/2023-Appeal

10. Since the demand of service tax is not sustainable on

merits,there does not arise any question of interest or penalty in
the matter.

ll. wita@afgHT@#dtq{wft©©rfhmTanlwafr#8fhaqTaT il
The appeal filed by the Appellant stands disposed of in above

terms.

aTTWa ( arOw)
Date : 2 g . 10.2023

d.d.Ta.b
By RPAD / SPEED POST

M/s. HemalkumarHarishbhai Shah, Appellant
C 105, Belapark Society, B/h HemaparkAmbica Nagar
Odhav, Ahmedabad – 382430

To,

The Deputy/ Assistant Commissioner,
CGST and C.Ex. , Division-V,
Ahmedabad South.

Respondent

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad
Zone

2) The Commissioner, CGST, Ahmedabad South
3) The Deputy/ Assistant Commissioner,

Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad

Squth (for uploading the OIA)
6}€uard File
6) PA file

V,CGST, Division
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