SR (MU )HT FRITY,

Office of the Commissioner (Appeal),
B SITHC, U AT, SRS

Central GST, Appeal Commissionerate, Ahmedabad

Sl UG, JOTRGHT, SIS I BHGIEIG3( 0034,
HH S CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
B 07926305065 - CAWIT07926305136
DIN: 20231164SWO0OO0000E5FA

s IR

. ' ~14
% gel WA : File No : GAPPLICOM/STP/3400/2023 | 9% % !

el 3rdter 3T H&T Order-In-Appeal No. AHM-EXCGUS-001-APP-149/2023-24
f&HI% Date : 25-10-2023 STR) &R+ &1 IRIE Date of Issue 02.11.2023

YHT (@14Tet) ERT Uik
Passed by Shri Gyan Chand Jain, Commissioner (Appeals)

T Arising out of OlO No. 128/CGST/Ahmd-South/DC/SVS/2022-23 fa=ife: 17.01.2023 passed by
deputy Commissioner, CGST, Division V, Ahmedabad South.

) JileTshal T A9 U9 ol Name & Address

Appellant
M/s. Hahalkumar Harishbhai Shah,
C 105, Belapark Society, :
B/h Hemapark, Ambica Nagar,
Odhav, Ahmedabad-382430. ;
By AR 59 U QR ¥ SRAAY AW FRAT § O 98 39 AT B ufer gemRefy i
TAY ¢ HeW ARBRY Bl it AT YeRI0T MG TRT B FHaT § | "

Any peréon aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India:
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

@ I T B TR D A F o W EfeR @M ¥ G SR A1 o BREM A AT
el YUSFIR & TR 9UeNTR ¥ AT of WK gY A1 H, 91 Bl 9USMR a1 9oSR § ure 98 fohwt
HREM ¥ AT G MUSIIR | 8 A1l &1 Uil & SR §% ol |

(ii) In case of any loss of goods where the loss occur in trénsit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of proc E’strpgyo.t\the goods in a
warehouse or in storage whether in a factory or in a warehouse. e 5
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India. '
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. ’
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. :
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies- each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount

involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(a)

DY ST Yoob ARAMIIH, 1944 BT GRT 35— /35-F & Sffla—

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Ceniral Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the ordér of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Téx, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken;

(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
T SIS & Ui mm%mammawwmmméﬁmmww% 10%
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In view of above, an appeal against this order shall lie before the Triby ahenvpgynlent of
10% of the duty demanded where duty or duty and penalty are in disputg ,50 pend tyA ,w%ere

penalty alone is in dispute.” 3
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Hemalkumar
Harishbhai Shah, C-105, Bela Park Society, B/h Hema Park
Ambica Nagar, Odhav, Ahmedabad (hereinafter referred to as “the
Appellant”) against Order-in-Original No.128/CGST/Ahmd-
South/DC/SVS/2022-23 dated 17.01.2023 (hereinafter referred to
‘as “the impugned order”) passed by the Deputy Commissioner,
CGST and C.Ex., Division-V, Ahmedabad South (hereinafter

referred to as “the adjudicating authority”).

2.  Briefly stated, the facts of the case are that the Appellant are
holding PAN No. BSBPS4386R. On scrutiny of the data received
from the Central Board of Direct Taxes (CBDT) for the FY 2014-15,
it was noticed that the Appellant had earned an income of Rs.
12,30,000/-during the FY 2014-15, which was reflected under the
heads “Sales of Services under Sales / Gross Receipts from
Services (Value from ITR)” filed with the Income Tax department.
Accordingly, it appeared that the Appellant had earned the said
substantial income by way of providing taxable services but has
neither obtained Service Tax registration nor paid the applicable
service tax thereon. The Appellant were called upon to submit
copies of relevant documents for assessment for the said period.
However, the Appellant had not responded to the letters issued by

the department.

*

2.1 Subsequently, the Appellant were issued Show Cause Notice
No. CGST/WSOS/TPD—QO 14-15/2020-21 dated 28.12.2020

wherein it was proposed to:

a) Demand and recover an amount of Rs. 1,54,980/- for F.Y.
2014-15 under proviso to Sub Section (1) of Section 73 of the

Finance Act, 1994 along with interest under section 75 of the
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Finance Act 1994 (hereinafter referred to as ‘the Act').

b) Impose penalty under the provisions of Section 70, 77 (1),
and 78 of the Act.

2.2 The SCN was adjudicated ex-parte vide the impugned order
wherein:
a) The demand of service tax amounting to Rs. 1,54,980/- for

F.Y. 2014-15 was confirmed along with interest under section 75
of the Act.

b) Penalty amounting to Rs. 10,000/- was imposed under

section 77(1) of the Act.

c) Penalty amounting to Rs. 40,000/- was imposed under
section 70 of the Act for failure to furnish two half yearly returns in

the format of ST-3 within the specified time.

d) Penalty amounting to Rs. 1,54,980/- was imposed under
section 78(l) of the Act.

3. Being aggrieved with the impugned order passed by the
adjudicating authority, the Appellant have preferred the present

appeal, inter alia, on the following grounds:

> The Appellant are engaged in providing work of mobile
recharge and mobile lamination service during the FY 2014-

15.

» For the income against the sale of service, the Appellant
submitted that the income had been calculated from ITR of
F.Y. 2014-15 as income earned 12,30,000/- was wrongly filed
by their consultant which is not processed by Income Tax
department. The Appellant had filed revised ITR of F.Y. 2014-
15 as income earned 5,98,050/- which was processed vide
acknowledgment No. 170797860120516.
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» The Appellant submitted that the income from sale of service
was remaining within threshold limit of exemption as per
Notification No. 33/2012-ST dated 20.06.2012, and
therefore, the Appellant are not liable for payment of service

tax on the same.

> In FY 2014-15, while filing Revised ITR all the income for Rs.
5,98,050/- had been recorded under head of “Gross Turnover
or Gross Receipts” and total presumptive income under
Section 44 AD of Income Tax Act. 1961 of Rs. 2,15,105/-.
They submitted copies of Revised ITR for F.Y. 2014-15 along

with their appeal memorandum.

4. Personal hearing in the case was held on 29.09.2023 and
25.10.2028. Shri Hemalkumar Harishbhai Shai, himself appeared
for personal hearing and reiterated the submissions made in
appeal memorandum. He submitted that after loss of job he had
started small work of recharging mobile phones. Since, 2014-15
was first year of business and in the previous year, the income
from service or business was nil, he stated that income from
services is less than Rs. 10 lakhs as per Notification No. 33/2012-
ST dated 20.06.2012. Therefore, the Applicant are eligible for
threshold exemption, keeping in view the taxable income in the

previous year being less than Rs. 10 lakhs. The Appellant
requested to set aside the impugned order.

S. I have carefully gone through the facts of the case, grounds of
appeal, submissions made in the Appeal Memorandum, during the
course of personal hearing anddocuments available on record. The
issue to be decided in the present appeal is whether the impugned
order passed by the adjudicating authority, confirming the demand
of service tax against the Appellant along with interest and

penalty, in the facts and circumstance of the case, is legal and
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proper'or otherwise. The demand pertains to the period FY 2014-
15.

6. I find that in the SCN in question, the demand has been
raised for the period F.Y. 2014-15 based on the Income Tax
Returns filed by the Appellant, which is wrongly filed and not
processed by Income Tax Department. The same was rectified by
the Appellant and filed Revised Income Tax Return and same was

processed by the Income Tax Department on 28.05.2016.

6.1 In the present case, I find that letters were issued to the
Appellant seeking details and documents, which were allegedly not
submitted by them. However, without any further inquiry or
investigation, the SCN has been issued only on the basis of details
received from the Income Tax department, without even specifying
the category of service in respect of which service tax is sought to
be levied and collected. This, in my considered view, is not a valid

ground for raising of demand of service tax.

7. Itis observed that the demand of service tax vide Show Cause
Notice (supra) was raised against the Appellant on the basis of the
data received from Income Tax department. As per the data
received from Income Tax department, the Appellant had received

Rs. 12,30,000/-during FY. 2014-15. On the basis of documentary

evidence i.e. Revised Income Tax Return for the F.Y. 2014-15, it is
observed that income earned by the Appellant from gross receipt of
Rs. 5,98,050/- during F.Y. 2014-15 was below the threshold limit
i.e. Rs. 10 lakhs in terms of the provision of Notification No.
33/2012-ST dated 20.06.2012. The Income in the preceding year
F.Y. 2013-14 of the Appellant is Rs. 1,95,348/- which is also below
the limit of Rs. 10 lakhs.

Notification No. 33/2012 - Service Tax
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In exercise of the powers conferred by sub-section (1) of section 93
of theFinance Act, 1994 (32 of 1994) (hereinafier referred to as the said
Finance Act), and insupersession of the Government of India in the Ministry
of Finance (Department of Revenue) notification No. 6/2005-Service Tax,
dated the 1st March, 2005, published in the Gazette of India, Extraordinary,
Part II, Section 3, Sub-section (i), vide G.S.R. number 140(E), dated the
I*March, 2005, except as respects things done or omitted to be done before
such supersession, the Central Government, being satisfied that it is
necessary inthe public interest so to do, hereby exempts taxable services of
aggregate value notexceeding ten lakh rupees in any financial year from the
whole of the service tax leviable thereon under section 66B of the said

Finance Act:

(1 S——
1617
(viii) the aggregate value of taxable services rendered by a provz‘der- of
taxable service from one ormore premises, does not exceed ten lakh rupees

in the preceding financial year.

7.1 From reading the above provision it is clarified that the
Appellant are exémpted from tax under Notification No. 33/2012-
ST dated 20.06.2012 subject to the condition that the aggregate
value of taxable services rendered by a pfovider of taxable service

from one or more premises, does not exceed ten lakh rupees in the

preceding financial year.

8. In view of the above It is held that the Appellant had received
income of Rs. 5,98,050/- in 2014-15 from service provided, which
are below the threshold limit of Rs. 10 Lakh. Therefore, in terms of
Notification No. 33/2012-ST dated 20.06.2012 the Appellant are
not liable to pay any service tax in respect of the service provided
bythem during F.Y. 2014-15. I am of the considered view that the
adjudicating authority has erred in confirming the demand of
service tax amounting to Rs. 1,54,980/- for FY. 2014-15.

9. Accordingly, in view of my foregoing discussions, I set aside
theimpugned order passed by the adjudicating authority for being
notlegal and proper and allow the appeal filed by the Appellant.
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10. Since the demand of service tax is not sustainable on
merits,there does not arise any question of interest or penalty in

the matter.

11. Ui Pl gRI TS Pt 15 Ui BT IR SRIGT diiop I fa1 S g |
The appeal filed by the Appellant stands disposed of in above

A
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To,

M/s. HemalkumarHarishbhai Shah, Appellant
C 105, Belapark Society, B/h HemaparkAmbica Nagar

Odhav, Ahmedabad — 382430

The Deputy/ Assistant Commissioner, Respondent
CGST and C.Ex. , Division-V,
Ahmedabad South.

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad
Zone

2) The Commissioner, CGST, Ahmedabad South

3) The Deputy/Assistant Commissioner, CGST, Division V,
Ahmedabad South

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad
South (for uploading the OIA)

uard File
6) PA file






